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§401.82

than the Delaware River Basin Com-
pact).

(d) Schedule. The Executive Director
shall cause the schedule for each hear-
ing to be listed in advance upon a
““hearing docket’’ which shall be posted
in public view at the office of the Com-
mission.

§401.82 Hearing officer.

(a) Generally. Hearings shall be con-
ducted by one or more members of the
Commission, by the Executive Direc-
tor, or by such other hearing officer as
the chairman may designate, except as
provided in paragraph (b) of this sec-
tion.

(b) Wasteload allocation cases. In cases
involving the allocation of the assimi-
lative capacity of a stream:

(1) The Executive Director shall ap-
point a hearing board of at least two
persons. One of them shall be nomi-
nated by the water pollution control
agency of the state in which discharge
originates, and he shall be chairman.
The board shall have and exercise the
powers and duties of a hearing officer;

(2) A quorum of the board for pur-
poses of the hearing shall consist of
two members; and

(3) Questions of practice or procedure
during the hearing shall be determined
by the chairman.

8§401.83 Hearing procedure.

(a) The hearing officer shall have the
power to rule upon offers of proof and
the admissibility of evidence, to regu-
late the course of the hearings, and to
hold conferences for the settlement or
simplification of issues.

(b) The hearing officer shall cause
each witness to be sworn or to make af-
firmation.

(c) Any party to a hearing shall have
the right to present evidence and to ex-
amine and cross-examine witnesses.

(d) When necessary, in order to pre-
vent undue prolongation of the hear-
ing, the hearing officer may limit the
number of times any witness may tes-
tify, the repetitious examination or
cross-examination of witnesses, or the
extent of corroborative or cumulative
testimony.

(e) The hearing officer shall exclude
irrelevant, immaterial or unduly rep-
etitious evidence, but the parties shall
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not be bound by technical rules of evi-
dence, and all relevant evidence of rea-
sonably probative value may be re-
ceived.

(f) Any person entitled to be heard
may appear and be heard in person or
be represented by an attorney at law
or, if the applicant is a corporation, by
its corporate officer, an authorized em-
ployee, or by an attorney at law.

(g9) Briefs and oral argument may be
required by the hearing officer and
shall be permitted upon request made
prior to the close of the hearing by any
party. They shall be part of the record
unless otherwise ordered by the hear-
ing officer.

8§401.84 sStaff and other expert testi-
mony.

(a) The Executive Director shall ar-
range for the presentation of testimony
by the Commission’s technical staff
and other experts, as he may deem nec-
essary or desirable, to incorporate in
the record or support the administra-
tive action, determination or decision
which is the subject of the hearing.

(b) A party to the hearing may sub-
mit the testimony of an expert witness,
to be made part of the record, whether
or not the expert is present, provided
that such testimony has been reduced
to writing, sworn, and copies thereof
distributed to all parties appearing at
the hearing. Such testimony, however,
shall not be admitted whenever the ex-
pert is not present and available for
cross-examination at the hearing un-
less the testimony shall have been
made available to all parties of record
at least five days prior to the hearing
and all parties have waived the right of
cross-examination.

§401.85 Record of proceedings.

A record of the proceedings and evi-
dence at each hearing shall be made by
a qualified stenographer designated by
the Executive Director. Where de-
manded by the applicant, objector, or
any other person who is a party to
these proceedings, or where deemed
necessary by the hearing officer, the
testimony shall be transcribed. In
those instances where a transcript of
proceedings is made, two copies shall
be delivered to the Commission. The
applicant, objector, or other person
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who desires copies shall obtain them
from the stenographer at such price as
may be agreed upon by the stenog-
rapher and the person desiring the
transcript.

§401.86 Assessment of costs.

(a) Whenever an adjudicatory hearing
is required, the costs thereof, as herein
defined, shall be assessed by the hear-
ing officer to the applicant. For the
purposes of this section costs include
all incremental costs incurred by the
Commission, including, but not limited
to, hearing examiner and expert con-
sultants reasonably necessary in the
matter, stenographic record, rental of
the hall and other related expenses.

(b) Upon the scheduling of a matter
for adjudicatory hearing, the Secretary
shall furnish to the applicant a reason-
able estimate of the costs to be in-
curred under this section. The appli-
cant may be required to furnish secu-
rity for such costs either by cash de-
posit or by a surety bond of a corporate
surety authorized to do business in a
signatory state.

[42 FR 15310, Mar. 21, 1977]

§401.87 Findings and report.

The hearing officer shall prepare a
report of his findings and recommenda-
tions. In the case of an objection to a
wasteload allocation, the hearing offi-
cer shall make specific findings of a
recommended allocation of carbo-
naceous oxygen demand, which may in-
crease, reduce or confirm the Execu-
tive Director’s determination. The re-
port shall be served by personal service
or certified mail (return receipt re-
quested) upon each party to the hear-
ing or its counsel unless all parties
have waived service of the report. The
applicant and any objector may file ob-
jections to the report within 20 days
after the service upon him of a copy of
the report. A brief shall be filed to-
gether with any objections. The report
of the hearing officer together with ob-
jections and briefs shall be promptly
submitted to the Commission. The
Commission may require or permit
oral argument upon such submission
prior to its decision.

[39 FR 25474, July 11, 1974. Redesignated at 42
FR 15310, Mar. 21, 1977]
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§401.88 Action by the Commission.

The Commission will act upon the
findings and recommendations of the
hearing officer pursuant to law. The
determination of the Commission will
be in writing and shall be filed together
with any transcript of the hearing, re-
port of the hearing officer, objections,
thereto, and all plans, maps, exhibits
and other papers, records or documents
relating to the hearing. Subject to the
provisions of section 2-4.6, all such
records, papers and documents may be
examined by any person at the office of
the Commission, and shall not be re-
moved therefrom except temporarily
upon the written order of the Secretary
after the filing of a receipt therefor in
form prescribed by the Secretary. Cop-
ies of any such records and papers may
be made in the office of the Commis-
sion by any person, subject to such rea-
sonable safeguards for the protection of
the records as the Executive Director
may require.

[39 FR 25474, July 11, 1974. Redesignated at 42
FR 15310, Mar. 21, 1977]

Subpart G—Penalties and
Settlements in Lieu of Penalties

SOURCE: 52 FR 37602, Oct. 8, 1987, unless
otherwise noted.

8§401.91 Scope of subpart.

This subpart shall be applicable
where the Commission shall have infor-
mation indicating that a person has
violated or attempted to violate any
provision of the Commission’s Compact
or any of its rules, regulations or or-
ders (hereafter referred to as possible
violator). For the purposes of this sub-
part, person shall include person, part-
nership, corporation, business associa-
tion, governmental agency or author-
ity.

8§401.92 Notice to possible violators.

Upon direction of the Commission
the Executive Director shall, and in all
other instances, the Executive Director
may require a possible violator to show
cause before the Commission why a
penalty should not be assessed in ac-
cordance with the provisions of these
rules and section 14.17 of the Compact.
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